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Status: Approved

APPLICATION FOR LEAVE TO APPEAL TO WHICH ARTICLE 34.5.3° OF 
THE CONSTITUTION APPLIES I.E., AN APPLICATION TO APPEAL TO 
THE SUPREME COURT FROM THE COURT OF APPEAL.

RESULT: The Court does not grant leave to appeal to this Court from the decision of

the Court of Appeal.
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REASONS GIVEN:  

1. This determination relates to an application for leave to appeal to the Supreme 

Court from a judgment of the Court of Appeal delivered on the 12th October, 2015, 

and the order made on the 12th October, 2015 which was perfected on the 13th 

October, 2015.

2. William Fitzgerald, the applicant/appellant, referred to as “the applicant”, seeks 

leave to appeal to this Court from the said judgment of the Court of Appeal. The 

applicant is a lay litigant.

3. Judge Terence Finn is listed as the respondent and is referred to as “the 

respondent”. 

4. South Tipperary County Council is a notice party to this application and is 

referred to as “the notice party”.

Jurisdiction

5. The jurisdiction of the Supreme Court to hear appeals is set out in the 

Constitution. 

6. Article 34 of the Constitution provides for the public administration of justice; 

describes the courts established by the Constitution, and those which may be 

established by law; provides for the full and original jurisdiction of the High Court; 

establishes the Court of Appeal under Article 34.2; and sets out its appellate 

jurisdiction under Article 34.4.1°. This states: 

“1º       The Court of Appeal shall – 

(i) Save as otherwise provided by this Article, 

(ii) With such exceptions and subject to such regulations as may be 

prescribed by law, 
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have appellate jurisdiction from all decisions of the High Court, and 

also shall have appellate jurisdiction from such decisions of other 

courts as may be prescribed by law.”

7. Article 34.4.3° of the Constitution also provides for the finality of decisions of the

Court of Appeal, save for appeals that may be taken to the Supreme Court from its 

decisions under Article 34.5.3°. 

8. Under Article 34.5.4˚ it is possible for a decision of the High Court to be directly 

appealed to the Supreme Court, bypassing the Court of Appeal. This type of appeal is 

sometimes referred to colloquially as a “leap-frog” appeal. 

9. The Article relevant to this appeal, where the Court of Appeal has already given 

judgment in a matter, is Article 34.5.3°, which states:-

“The Supreme Court shall, subject to such regulations as may be prescribed by

law, have appellate jurisdiction from a decision of the Court of Appeal if the 

Supreme Court is satisfied that - 

(i) the decision involves a matter of general public importance, or 

(ii) in the interests of justice it is necessary that there be an appeal to the 

Supreme Court.”

10. The decision of the Supreme Court under Article 34.5.6 is, in all cases, “final and 

conclusive”. 

11. Primarily, this Court is now “subject to such regulations as may be prescribed by 

law”, an appellate jurisdiction from the Court of Appeal.  Such an appeal may only be

exercised provided that this Court is satisfied, either that the relevant decision of the 

Court of Appeal “involves a matter of general public importance”, or, alternatively, 

that it is “in the interests of justice”, necessary that there be an appeal to this Court. 

The constitutional framework established by the 33rd Amendment of the Constitution 
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thus requires, in order for a party to be entitled to appeal to this Court from a decision 

of the Court of Appeal, that it be demonstrated that either “a matter of general public 

importance” arises, or that, “in the interests of justice, it is necessary that there be an 

appeal” to this Court.   The constitutional framework established by the 33rd 

Amendment of the Constitution thus requires, in order for a party to be entitled to 

appeal to this Court from a decision of the Court of Appeal, that it be demonstrated 

that either “a matter of general public importance” arises, or that, “in the interests of 

justice, it is necessary that there be an appeal” to this Court.

12. The statutory framework for the exercise of the right to appeal to this Court for 

such leave is to be found in the Court of Appeal Act, 2014, and, in particular, the 

provisions of s.44 of that Act, which inserts a new s.7 into the Courts (Supplemental 

Provisions) Act, 1961. 

13. The Rules of Court are set out in the amended Order 58 of the Rules of the 

Superior Courts. 

14. The Constitution has retained the entitlement of one appeal as a right from the 

High Court, subject to express exclusions or regulation by statute from the High Court

to the Court of Appeal. What is sought here is a second appeal. The jurisdiction to 

bring an appeal to this Court is confined principally to cases where, as a result of the 

determination of the Court of Appeal, the decision of that court is such that the issues 

raised on a proposed appeal would involve a matter of general public importance, or 

would be such that it is in the interests of justice that there be a further appeal to this 

Court.

Application
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15. The applicant seeks to appeal from the entire decision of the Court of Appeal 

which refused the applicant’s appeal on three points, first, a referral for a preliminary 

ruling on the Battle v Irish Art Promotions point; second, the right to DAR records 

and finally, costs. 

16. The applicant is asking this Court to depart from one of its own decisions, namely

Battle v Irish Art Promotions Ltd [1968] IR 252, which the applicants submits, 

prohibits companies from being represented by someone other than a legal 

professional.  It is submitted that this decision contradicts Article 54 of the Treaty on 

the Functioning on the European Union , “the TFEU”, which declares that companies 

be treated as natural persons, as natural persons are not required to be represented by a

legal professional. 

17. The applicant is asking this Court to make a reference to the Court of Justice of 

the European Union on the following questions:-

“1. Under what conditions and at what stage of proceedings is it a requirement
for companies to be represented by a legal professional?

2. Is the prohibition of electronic recording compatible with Article 47 of the 
EUCFR?

3. If the hearing is public should the record be public?”

18. The applicant put forward the following reasons why this Court should grant 

leave to appeal:-

“1. There is a contradiction between Irish law and European law on the rights 
of companies being represented before the courts and consequently to their 
access to justice.

2. There is an obligation on every national court to set aside any provision of 
national law which conflicts with community law.

3. There is an absence of legal certainty until the contradiction is resolved.

4. The prohibition of recording by the sitting judge makes him judge in his 
own cause.
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5. The prohibition of personal recordings makes it impossible to challenge the 
accuracy of the record. (errors and omissions in transcripts of DAR 
recordings)”

19. No response has been filed on behalf of the notice party. 

Background

20. In October 2014, the applicant commenced judicial review proceedings in the 

High Court against the decision of Judge Terence Finn of the District Court.  The 

High Court declined to grant judicial review and costs were awarded against the 

applicant.

21. When the application was moved ex-parte, there was a direction given that it be 

on notice and the notice party were represented by counsel at the hearing. 

22. The judicial review proceedings concerned a decision of the District Court in 

Cashel, Co. Tipperary.  In that Court, the notice party was suing a company called 

Munster Wireless Limited and it was the desire of the applicant to appear on behalf of

that company.

23. In the High Court, the learned trial judge was informed by counsel for the notice 

party that the District Court had given the applicant permission to represent the 

company in this particular case and thus the issue was effectively moot.  Thus the 

High Court judge held that it was not appropriate to grant leave. 

24. In relation to the operation of the DAR, it was held that this was not a matter for 

the applicant or the notice party. 

25. The Court of Appeal upheld the decision of the High Court in relation to both the 

representation of companies/mootness issue and the DAR issue.

26. In relation to the first issue, whether the representation of companies argument 

was moot, Kelly J. of the Court of Appeal held as follows:- 

“5. The general law in relation to the representation of companies in litigation 
is that settled by a decision of the Supreme Court in Battle v. Irish Art 
Promotion Centre Limited [1968] I.R. 252. In general it can be said that a 
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limited company may not be represented by a director or a member of the 
company.

6. However, as is clear from what took place in the District Court in this 
instance, the District Judge, notwithstanding that decision, and in exercise of 
his discretion has permitted and will permit [the applicant] to represent 
Munster Wireless Limited.  So [the applicant] will have his desire, in that he 
will be entitled on the hearing of the matter before the District Court to appear 
on behalf of Munster Wireless Limited.

7. The District Court has made it clear that that is what is going to happen. 
When the matter was before Noonan J., as is clear from the transcripts, he took
the view that that being so, then the question raised by the applicant was a 
moot one. The question is, does [the applicant] have an entitlement to judicial 
review with a view to having it ascertained as a matter of law, whether or not 
he is entitled to appear for Munster Wireless Limited, in circumstances where 
the District Judge has made it clear that he is permitting him so to? The issue 
is no longer live and consequently on that basis, the High Court declined to 
grant judicial review. 

8. In my view he was correct.  To grant leave would be to have a judicial 
review on a point which is moot…The fact here insofar as Munster Wireless 
Limited and [the applicant] are concerned in the proceedings at present before 
Cashel District Court, he will have full entitlement to appear on behalf of that 
company and that disposes of his complaint in that regard…”

27. In relation to the applicant’s second point regarding the DAR, Kelly J. held that 

the High Court was correct in declining to grant leave for judicial review in respect of 

this issue. Kelly J. stated that he was unable to ascertain any legal right that somebody

would have access to a DAR in advance of having some legitimate complaint 

pertinent to what went on in the District Court whether by way of reference either to 

his opponent or to the behaviour of the judge.   He noted that there was nothing to 

prevent the applicant from taking a note of the proceedings or employing a 

stenographer.  He concluded that there was no justiciable issue concerning the DAR 

in this case. 

Decision

28. Following the case of  Battle     v     Irish Art     Promotion     Centre     Ltd   [1968] I.R. 252,

before this Court, it is established jurisprudence that the director of a company cannot 
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represent the company before the courts on the basis that separate legal personality 

cannot be set aside. O’Dálaigh C.J held that “in the absence of any statutory 

exception, a limited company cannot be represented in court proceedings by its 

managing director or other officer or servant”.

29. This Court in Stella v. Environmental Protection Agency [2014] 2 IR 125, 

approved the decision in Battle v. Irish Art Promotion Centre Ltd and Fennelly J. 

delivering judgment stated as follows:-

“Only a qualified barrister or solicitor has the right, if duly instructed, to 
represent a litigant before the courts.  The Courts have, on rare occasions, 
permitted exceptions to the strict application of that rule, where it would work 
particular injustice.”

30. Thus, according to Battle and Coffey, as a general principle, a company is 

obliged to instruct qualified lawyers to represent it in legal proceedings. However, the

Court has an inherent jurisdiction, in exceptional circumstances, to permit 

representation of a company by an unqualified person, including a shareholder or 

director, where the administration of justice so requires.

31. This “exceptional circumstances” jurisdiction was clearly invoked by the District 

Court judge in this case as he permitted and will permit the applicant to represent 

Munster Wireless Limited.

32. Thus, the issue as to representation of companies is clearly moot and as per 

established jurisprudence, this Court will not hear academic or hypothetical appeals.

33. There is no justiciable issue in relation to the DAR.

34. For the reasons set out above, the Court does not grant leave to appeal to this 

Court from the Court of Appeal.

And it is hereby so ordered accordingly.
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